Abstract
The Online Court
Online courts aim to move the civil adjudicatory process out of the physical courtroom and into an online space, allowing for filing and adjudication without attending a court in person. This model also integrates online dispute resolution (ODR) processes to facilitate settlement between the parties and avoid the need for an adjudicated outcome. Proponents of the model insist that an online court must not simply transplant the paper-based system into the online world; instead, the objective is to:
[...]put the court user in focus and flip the traditional court model, creating a justice model that focusses on early and collaborative dispute resolution, empowering the parties to reach resolutions to their disputes without the involvement of a judicial officer or the need to attend a physical court. 1 The end-to-end model provides three stages that litigants proceed through to resolve their dispute: online exploration/evaluation, online negotiation/facilitation, and online adjudication.
The most ambitious version of the online court model is being attempted in England and Wales. 2 Less ambitious or more incremental models are appearing around the globe. British Colombia's Civil Resolution Tribunal (CRT), for example, is the world's first fully integrated online tribunal. It has been resolving strata 3 claims for 6 years and more recently has begun resolving general civil small claims. 4 Many other jurisdictions are making ventures into online courts, including Singapore, Denmark, some of the states of the United States, and Australia. 5
Access to Courts ≠ Access to Justice
The key promises of the online court are cost saving for state providers and access to justice for litigants. While the rhetoric around the online courts emphasizes access to justice, there is limited attention to this aspect in the detail:
A criticism […] is that the modernisation programme [in England and Wales] is proceeding on the basis of a concern for expenditure but is not paying the same attention to access to justice […] The whole modernisation programme needs to be submitted to an access to justice audit. 6 What is the basis of the claim that an online court will increase access to justice? It rests primarily on the idea that for litigants, there will be increased ease of access, speed, and cost saving. Litigants will be able to interact directly with an online portal at any time, from anywhere. 7 While litigants may still seek legal assistance, the online court systems generally envisage a reduced or minimal role for lawyers. This is a key component of the access to justice claim -that people will not have to pay for legal representation:
The aim of the online court is to increase access to the civil justice system by providing … a user-friendly platform that in plain English provides legal information and tools so as to allow court users to understand their legal problem and empower them to present their best case and resolve their disputes without legal representation. 8 The starting assumption of the online court model is that laypeople have the ability to clearly and accurately explain a justiciable dispute, as long as the interface is sufficiently 'user-friendly and accessible'. 9 In the current court system -taking place in physical courtrooms -there is very little confidence that laypeople can perform this task. Extra-judicial speeches, as well as judgments and articles, are replete with references to laypeople's failings in this area. 10 As Lord Justice Briggs, a chief proponent of the online courts in England and Wales, has said, currently civil proceedings rely on "the litigant turning a blank sheet of paper into particulars of claim, an adversarial process that LIPs (litigants in person) tend not to perform with distinction". 11 There are aspects of preparing court documents that LIPs struggle with, such as determining relevance, separating evidence from submission, and presenting documents in a logical and coherent way. 12 We know that many laypeople present claims in a narrative form and do not engage easily with the type of analysis preferred by law. 13 Substantial faith is being placed in the online platform to be able to "guide the litigant through an analysis of his or her grievance in such a way as to produce a document capable of being understood both by opponents and by the court". 14 While this appears on the face to be impressive, there is a dearth of detail that explains how this will be achieved. As Condlin says:
Sadly, detailed illustrations [of how online dispute resolution will work in practice] are hard to come by. The scholarly literature is devoid of transcripts and richly detailed ethnographies and full of self-serving generalities and selfsealing conclusions. 15 Proponents of the online courts envisage a large role for mediators or facilitators in the process. This is the idea that once filed, a claim will go through party-party negotiation and then, if unsuccessful, facilitation. The facilitator will gather information and refine the dispute. 16 This process occurs before adjudication (and only if the facilitation is unsuccessful), so it arguably reduces the need for accuracy in the initial claim as the facilitator can make up for any deficits. There are a number of points to note about the ability of facilitation to compensate for any deficiencies in the accuracy of the initial claim and defence. First, the cost savings for the state that are central to the model will not occur if the system relies on a large role by the facilitator. This will be an expensive human effort. Second, not all models have compulsory facilitation or mediation built in. In Money Claim Online, an online court currently operating in England and Wales, there is no compulsory facilitation or mediation. 17 Third, initial errors in the claim or defence can draw in parties to the claim who have no liability. For example, in a debt claim, a litigant may claim against multiple parties when only one of those parties owe any legal obligation. The innocent defendants will have to go through the process of defending the claim and may even settle during negotiation, despite having no legal liability. Fourth, there are issues around facilitator neutrality if the facilitator is required to take a large role in refining the factual basis of the dispute, particularly if one party needs a lot of assistance. It is, therefore, vital that people are able to explain their dispute accurately and clearly, so the relevant material is presented in a way that the opposing party and the third party (be it mediator, facilitator, or adjudicator) can understand.
It is also important to keep in mind the role of a court. The civil court's purpose goes beyond dispute resolution between the parties. It also has functions in the creation and public statement of rules of common law. A court functions to specify "standards of socially desired behaviour in order to promote compliance with them". 18 This has import for upholding both the capitalist economy and democracy, as civil justice "provides the legal structure for the economy to operate effectively and for the power of government to be scrutinized and limited". 19 As Genn says: In determining the merits in individual disputes, the judiciary are publicly stating the law, reinforcing norms of social and economic behaviour, identifying the limits of executive power and publicising the values of the society. 20 Given this wider public purpose, it is not enough for the parties to be subjectively satisfied with their experience of an online court. More is needed. To function as a court, there must also be a level of accuracy in the determinations made so that decisions uphold the rule of law: "a balance must be struck between the needs of justice and needs of the public." 21
The Value of Empirical Research
To date, the research on online courts has focused on evaluations using descriptive statistics (e.g. how many claims are filed, pace of resolution) and user-experience feedback. User-testing with key stakeholders (e.g. community legal advocates, public) occurs during the development of the platform and direct feedback once the system is implemented. 22 For example, the CRT reports biannually on user experiences:
The participant satisfaction survey results remain strong, with 77% indicating they are likely to recommend the CRT to others and 82% agreeing or strongly agreeing that they were treated fairly throughout the process. 23 The analysis of user feedback provides important insights about the usability of the portal's interface, and iterative design means the system is responsive to the feedback received. This type of design process puts users at the centre and makes their satisfaction a key measurement. This type of testing, however, tells us very little about whether users are accurately, clearly, and completely explaining their disputes in the portal. Nor does it tell us what is lost or gained by removing lawyers from the forum. Our research project aims to explore these issues. The project has three research questions: We have developed a mixed methods investigation to answer these questions: (1) analysis of District Court files, (2) laboratory testing of how laypeople versus lawyers explain a dispute, and (3) laboratory testing of technology-assisted online evidence acquisition. We will briefly describe the methods we are employing to answer the research questions.
Phase I: Analysis of District Court Files
The first strand of the research is an analysis of claims and defences for general civil proceedings filed in New Zealand under the District Court Rules 2009 (the 2009 Rules). 24 Proceedings under the 2009 Rules were filed by way of a pre-printed form that the litigants completed. The 2009 Rules "had as their objective an enhancement of access to justice by creating a relatively informal way of commencing a claim or defence". 25 Like online courts, the intent of the 2009 Rules was to introduce a simplified form through which litigants could explain their dispute to the court without the assistance of the lawyer. This innovation was widely regarded -at least within the legal profession -as a failure, and formal pleadings were reinstated through the District Court Rules 2014 Act. This change was the result of consultation on the 2009 Rules, which concluded that the forms had not achieved their objective and "the need for clarity in the nature of the issues and relief sought was widely recognised by the profession". 26 This part of the project aims to learn lessons from a previous New Zealand attempt to make the court accessible without the assistance of a lawyer.
Outline of Phase I Methods
No systematic review was undertaken to establish why these forms failed. 27 Previous research on LIP communication suggests the failings could have ranged from adopting a faux-legal register (e.g. Latin terms, strained constructions) to including emotion-laden content and irrelevant material, making it difficult for the judge to understand the claim. 28 Other factors, previously unidentified, might also account for this failed initiative. We have collected a random sample of forms that were filed -by both LIPs and lawyers -in New Zealand under the 2009 Rules. The typed forms have been scanned and converted into a machine-readable format for analysis and the handwritten forms typed for analysis.
Outline of Phase I Analyses
We are analysing these forms using both qualitative and quantitative methods. We are compiling the forms as linguistic corpora, which allows us to explore patterns in lay communication strategies and compare them against lawyer communication strategies. The quantitative analysis of lexical, grammatical, and syntactic features will lead to a qualitative investigation of narrative strategies used by LIPs, the degree of legal coherence of such narratives, as well as the distinctions in legal-lay discourse types.
Phase II: Laboratory Testing of How Laypeople Versus Lawyers Explain a Dispute
The assumption that litigants will be able to effectively explain their dispute to an online court presents a testable hypothesis. In a laboratory setting, we can explore how laypeople explain disputes and then compare their responses to the perceived 'gold standard' way of litigating a dispute: through a lawyer. By conducting these investigations under laboratory conditions, we can systematically control the information the participants receive about the dispute and then objectively measure how that information is reported back.
Outline of Phase II Methods
We have constructed a fictional loan dispute between two family members. 29 To begin the experiment, the research participant (either a layperson or a lawyer) is given a bundle of materials about the dispute, including a narrative account and some documents (e.g. text messages, e-mails, banking documents). A research assistant plays the part of the litigant who wants to bring a claim against the family member who has failed to repay the loan. The participant is given the opportunity to interview the research assistant, asking any question he or she wants so that the participant can elicit sufficient information about the dispute to write the claim. The participant is then asked to lodge a claim in a faux-online court portal, pleading the case for the litigant. The portal is modelled on the CRT portal.
Lay research participants were recruited from the local community (selected to be a representative sample of the community) and met the research assistant in person. Lawyer participants are more difficult to recruit as we have invited only lawyers with at least 3 years litigation experience and we need a 3-hour block of their time. We are, therefore, inviting lawyer participants from across New Zealand and conducting the interview with the research assistant via videoconference. This gives us two groups to compare -experienced litigation lawyers and laypeople -both who file a claim on behalf of a litigant.
The use of a layperson to explain a litigant's dispute is based on the findings that litigants commonly use a lay assistant (e.g. a family friend) to help them interact with the justice system. 30 This design avoids the difficult issue of how we would otherwise be able to provide the detail to the layperson to explain the case as if it were their own dispute.
Outline of the Phase II Analyses
The data from this phase of the experiment is both the information the participants input into the portal and the interviews between the research participant and the research assistant, which are recorded and transcribed. We are undertaking various analyses of this data. Because we can control what information the research participant receives, we can conduct quantitative analyses to assess and compare the accuracy of the legal claims. For example, who did the research participants bring the claim against? What legally relevant details are included or omitted in the claim? We are also conducting qualitative and quantitative analysis of the linguistic strategies used in the portal information and in the interviews.
Phase III: Laboratory Testing of Technology-Assisted Online Evidence Acquisition
Drawing on the results of Phase I and II, we will prototype empirically supported alternative online methods to try and correct for any deficits laypeople commonly have in explaining a dispute. Although these prototypes are dependent on the earlier results, we anticipate using approaches that enhance current mechanisms, such as: -Explicit timelines: to help structure sequences of events -Map-based interfaces: to help structure geographical information -Joint evidence spaces: in contrast to isolated adversarial information silos -Text filtering: to identify types of language that may be unhelpful to the presentation of a litigant's case -Conversational interface: where a software agent interacts via a questionand-answer dialogue
Other possibilities to explore are providing content-based feedback and the effect of nudges. Content-based feedback is where the user receives some feedback about the content he or she has entered. Advanced content understanding by artificial intelligence is still largely in the future, but there is a substantial design space in-between the extremes of artificial intelligence that mimics content reading by a person and no feedback at all. Password strength metres are an example of a common content-based feedback mechanism in this space. 31 Feedback could be given about simple matters, such as length, spelling, and grammar. It is also possible to provide feedback, by using sentiment analysis, about the use of emo-tional language in users' entries/claims. This, of course, raises interesting questions about what type of feedback should be given and whether suggesting reducing emotional language will result in the litigant feeling they have not been 'heard'. 32 Content feedback could also include the type of feedback that is typified by Amazon. com: social feedback from the behaviour of other users. Whereas an ecommerce platform might say, 'Shoppers who bought this item also bought these other items', a dispute resolution portal might say, 'Claimants who provided descriptions of a similar length were successful in 30% of their claims.' The effect of nudges -prompts that are built into an interface -can also be usefully explored. Any interface will present choices to the users in different ways, for example a default option or the size of a text-entry box allows the designer to nudge the user into a desired response. 33 In the online court context, an example of a nudge might be the provision of a default monetary option in a resolution process. Such a default will likely increase the selection of a monetary remedy relative to a 'neutral' interface that forces a user to explicitly choose a monetary remedy.
To explore these ideas, we will initially conduct usability testing with paperbased or nonfunctional interface prototypes. This will be followed by the development of a computational prototype demonstrating a new approach for litigants to provide details of their case. The computational prototype will be evaluated through user-testing, bringing a representative sample of the community into the laboratory to interact with the prototype. Multiple rounds of prototyping and user feedback will be conducted. We can then assess the extent to which the prototype addresses the issues identified in Phase I and II. The prototyping goes beyond testing for usability, however. The use of nudging and content-based feedback has to be designed with explicit aims in mind. Even simple form-based interface designs contain many implicit assumptions. We will tease out these explicit and implicit aims, placing them in the context of wider civil justice theory and policy.
Conclusions
What is required of an online court to assist litigants in providing accurate and relevant information in a manner that is accessible to the decision maker and opposing party? This question must be answered before an online court might provide genuine access to justice and not merely act as an initiative to reduce costs to the state but with the appearance of accessibility. We hope this research will provide information that will complement the results of user-testing, as well as some practical ideas and suggestions, to help make the intention of accessibility a reality.
